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Good morning, my name is Albert Fox Cahn, and I serve as the Legal Director for the New York
Chapter of the Council on American-Islamic Relations (“CAIR-NY”). CAIR-NY is a leading civil
rights advocacy organization for the Muslim community here in New York City and across New York
State. New York must take immediate action to make sure our courthouses remain open to all, and I
applaud Speaker Mark-Viverito, Chairman Lancman, and Chairman Menchaca for calling for action
on this vital matter.

U.S. Immigration and Customs Enforcement’s (“ICE’s”) operations in state courthouses have become
a nationwide epidemic, and New Yotk is no exception.! Public data shows at least thirty-eight
courthouse arrests in New York State in 2017,> of which nineteen occurred here in New York City.’
This surge has already resulted in more courthouse arrests under the Trump Administration than in
the last two years of the Obama presidency combined.*

ICE’s tactics prevent countless immigrant Americans from accessing our courts and seeking justice.
ICE targets some of the most vulnerable New Yorkers, including victims of human trafficking.” This
isn’t theoretical, earlier this month ICE agents stalked the hallways of a courtroom for human
trafficking victims here in Queens. Another example is Irvin Gonzalez Torres, who was arrested
outside of an El Paso courthouse while trying to seek a restraining order against an abusive husband.’
Victims of domestic violence and human trafficking should not have to choose between safety and
deportation. Many immigrants are now unwilling to report sexual assault or hate crimes, fearing they
will be revictimized by ICE.’
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ICE compounds this harm through unethical and potentially illegal tactics, such as portraying
themselves as state or municipal police.® This behavior causes panic and confusion, eroding trust
between citizens and local police.”

Prohibiting courthouse enforcement will protect all New Yorkers, but it will particularly aid
undocumented Muslim New Yorkers. For years, the New York City Police Department (“NYPD”)
has targeted the Muslim community with unlawful and unconstitutional surveillance. The NYPD
engaged in surveillance of entire mosques,'"” while undercover officers and confidential informants
infiltrated Muslim student groups on local university campuses.'' These surveillance practices are
detrimental to the health of the community—Ileading some Muslim New Yorkers to self-censor both
their religious practices' and their political engagement.” Although most Muslim New Yorkers
continue to unapologetically practice their faith in the face of police harassment, some have even
stopped attending their places of worship."* Muslim New Yorkers know that NYPD surveillance data
is routinely shared with federal counterparts, with no protections to block its use by ICE in
immigration enforcement. For this reason, Muslim New Yorkers are even more likely than other
immigrant populations to be fearful of courthouse arrests.

New York State courts must be free from this intimidation, and we must join the nationwide
movement of states who close their doors to ICE. We must follow the lead of states like California,
whose Chief Justice rightfully objected that ICE compromised “the judiciary’s ability to provide equal
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access to justice.”” Closer to home, officials in both Connecticut'® and New Jersey'” demanded that
ICE treat coutts as “sensitive locations,” as is done with schools and houses of worship."

While judges and elected officials across the country take a stand against the presence of ICE officers
in state and local courtrooms, the voices of New York State leaders remain largely absent. Our state
court leadership has failed to protect vulnerable New Yorkers or stand up to the Trump
Administration."” A public statement (as in California) is just a first step. Today we are asking for more
than a public stand, we are asking for more than symbolic action, we are calling on city and state
officials to go to federal court to assert our state’s interest in the unobstructed operation of our justice
system.

ICE’s courthouse arrests are not merely unjust, they may be unconstitutional. As the Supreme
Court has repeatedly stated, the 10" amendment prohibits the federal government from
commandeering any state to enforce federal laws or regulatory programs.* To put it simply, ICE
cannot force New York officials to do ICE’s job.* Just as the federal government cannot compel
the NYPD to conduct immigration raids, and just as it cannot compel this council to enact
immigration bans, it cannot transform our courts and prosecutors into instrumentalities of
immigration enforcement.

This constitutional concern is clearest when ICE arrests those who have been subpoenaed by
prosecutors, arresting New Yorkers who have been compelled by our state to be present at a
time/place where ICE can detain them. This tactic turns executive branch officials into an
indispensable component of ICE’s immigration enforcement strategy. Such a co-option of state
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subpoena power seriously compromises the integrity of our court system and our centuries old
experiment with federalism. ICE has the power to arrest individuals, it has the power to use the
federal courts, but is simply may not turn our City into an unwilling accomplice in the Trump
Administration’s attack on undocumented New Yorkers.” Congtess has not authorized such a
tactic, and our constitution forbids it, so our state must now put an end to these arrests.

ICE’s unlawful commandeering of state instrumentalities does not end here. The Supreme Court has
explicitly deemed immigration an area that the federal government has reserved for itself.”” The
broad preemption of state law in this field cuts both ways; just as state governments cannot make
their own law in this field, they cannot be compelled to serve as agents of federal policy. The fact
that Congtress has statutorily allocated review of the immigration process to federal immigration
courts and #of to state courts further reflects this.

ICE’s conduct subverts this regulatory scheme by turning the state judiciary into an implicit arm of
the federal immigration system. This is not merely a matter of a state court applying federal law.
State judicial officers are being compelled to become an extension of a federal program, and not just
any federal program, but one that embodies a strongly and distinctly federal interest.*

ICE’s conduct also raises serious issues of public accountability. Immigration enforcement in state
courthouses by a federal agency with a history of impersonating state and municipal police forces
creates the clear impression of state cooperation with the federal immigration program. Our
constitution prohibits federal programs that mislead the public in this way, since they disrupt
democratic accountability. The Supreme Court has previously invalidated programs that are carried
out in such a way that the public might erroneously hold state officials culpable for the decisions of
federal authorities.”

ICE’s transformation of state courthouses into traps for undocumented immigrants thus places state
officials in a situation in which the maintenance of a core state function implicitly compels them to
submit to cooperation with a federal program. ICE’s decision to disregard constitutional boundaries
and undermine the state judicial system simply cannot be tolerated.

In light of the foregoing, we urge this city and state officials to do everything in their power to block
ICE enforcement in New York’s courthouses. I thank you for giving me the opportunity to address
these urgent issues, and I look forward to working with the Council to safeguard the rights of
Muslim New Yorkers in the months and years to come.
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